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OPINION
SHADUR, District Judge:

These three apped's sem from a shift in the battlegrounds
that former spouses Sdvatore DiSavo ("Salvatore') and Jodi
DiSdvo ("Jodi") have chosen for resolution of their disputes,
moving from a state domestic relations tribund to the federa
bankruptcy court:

1. In No. 98-56166 Salvatore appealsaMay 15,

1998 decision of this Circuit's Bankruptcy Appellate
Panel ("BAP") reported at 221 B.R. 769 (cited'BAP

| at ," omitting the B.R. volume number) that ()
had reversed a Bankruptcy Court judgment extin-
guishing a $100,000 debt that Salvatore owed to Jodi
and (b) had remanded the action to the Bankruptcy
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Court for reconsideration of the attorneys fees that
had been awarded to Salvatore as a prevailing party
there.

2. In No. 98-56229 Jodi apped s the portion of a



June 11, 1998 BAP decision reported at 224 B.R.
763 (cited "BAPII a " adso omitting the B.R.
volume number) that had reversed the Bankruptcy
Court's dismissa of Salvatore's abuse of process

clam againg Jodi.

3. In No. 98-56230 Salvatore cross-appeals the
portion of the BAP 11 decision that had affirmed the
Bankruptcy Court's dismissa of Sdvatoré'sclam
againg Jodi for an assertedly tortious violation of
Cadl. Code Civ. Proc. 8726(a)(" Section 726(a)").

We have jurisdiction over the appeals under 28 U.S.C.
§158(d), and we reject Salvatore's position in al three appedls
for the reasons gtated in this opinion.

Background

When the dust settled in the parties divorce proceeding in
1990, the Judgment of Dissolution included an equaizing
award of $100,000 in Jodi's favor, evidenced by a $100,000
note and secured by a trust deed on the spouses former mari-
tal resdence (which Sdvatore retained). Bad blood obvioudy
continued to mar the parties relaionship (or lack of it), and
when Savatore falled to make any payments on the note
Jodi's attorneys engaged in severd efforts looking to collect

it: awrit of execution seeking to levy on Savatore's assets,

an gpplication to compel him to gppear a ajudgment debtor's
examination, an earnings withholding order seeking to garnish
his wages, alevy on his bank account and an attempted
appointment of arecaver to take possession of the stock in
hisinsurance agency. All of those efforts resulted in the col-
lection of the grand sum of $83, but conspicuous by its
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absence was any effort by Jodi to foreclose under the trust
deed.

Because Sdvatore considered that Jodi's attempt to get the
receiver gppointed for his business threatened his livelihood,

he sought shelter in a Chapter 11 bankruptcy filing, in which
he served as debtor-in-possession. Jodi then brought an adver-
sary proceeding to have the $100,000 indebtedness declared



nondischargeable, but that proceeding resulted not only in her
loss of that contention but in the actud extinguishment of

both the security interest in the redl estate and, indeed, the
$100,000 debt itself. Jodi's appedl of the latter determination
by the Bankruptcy Court was successful,2 for BAP I a 775
held that "extinguishing the debt would be so severe asto be
punitive and would result in awindfal to debtor, " so that

(id.):

The bankruptcy court's sanction of extinguishing the
debt was an abuse of discretion.

Meanwhile Salvatore, wearing his debtor-in-possesson hat,
brought an action claiming that the prepetition efforts of Jodi
and her lawyers3 to collect on the $100,000 debt had consti-
tuted an abuse of process and that Jodi's efforts had also
amounted to atortious violation of Section 726(a), the Cdli-
fornia statutory "one-action rule” that requires a creditor
whose debt is secured by areal property trust deed to proceed
first againgt the security before seeking to enforce the debt
agang the debtor persondly. Although the Bankruptcy Court
dismissed both of Salvatore's claims as barred on claim pre-
cluson grounds (using the older vocabulary of resjudicated),

2 AsBAPI a 774 n.9 reflects, Jodi did not chalenge her loss of the
Security interest in the red edtate.

3 Jodi's lawyers are not parties to the present apped.

4 In part because of the tendency in some authorities to use "res judicata’
as a generic term encompassing both claim preclusion and issue preclu-
son, we prefer to employ the more precise claim preclusion terminology
(see Migrav. Warren City Sch. Digt. Bd. of Educ., 465 U.S. 75, 77 n.1
(1984)).
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BAP I reversed that ruling in part, holding that Salvatore's
abuse-of-process claim remained viable but that his clam
grounded in Section 726(a) was not sustainable in substantive
terms.

Because our ruling onthe BAP I issues dso impactsin
materid part on the appropriate resolution of the BAP |
appedl, we turn firdt to the questions posed by the BAP 1
decision. We then addressthe BAP | issues.



Appeal Nos. 98-56229 and 98-56230

In his effort to sustain both of his adversary dams

againg Jodi, Salvatore seeks to invoke the familiar concept
embodied in Restatement (Second) of Judgments
§36(2)(1980):

A party appearing in an action in one capacity, indi-
vidua or representative, is not thereby bound by or
entitled to the benefits of the rules of resjudicatain
a subsequent action in which he appears in another

capacity.

As Sdlvatore would have it, Jodi's action seeking to have his
$100,000 obligation held nondischargeable targeted him indi-
vidualy (an unexceptionable propogtion), while by contrast
the clamsthat he asserted against Jodi had to be prosecuted
on behalf of the Chapter 11 bankruptcy estate--in Salvatore's
capacity as debtor-in-possession, not in hisindividua capac-
ity. That being so, Salvatore says, the fact that the nondis-
chargeahility lawsuit was litigated to judgment does not bar
histwo cams againgt Jodi on preclusion grounds.

Although the proposition that the clams againgt Jodi

had to be (and were) asserted by Salvatore as debtor-in-
possession is equally unexceptionable, that does not aid Sal-
vatore in the specid environment of bankruptcy-related litiger
tion. Though spesking in asomewhat different context, the
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Supreme Court has explained in NLRB v. Bildisco & Bildisco,
465 U.S. 513, 528 (1984) that in the Chapter 11 context a
debtor and debtor-in-possession are not to be treated as sepa-
rate legd entities

Obvioudy if the [debtor-in-possession] were a
wholly "new entity," it would be unnecessary for the
Bankruptcy Codeto dlow it to reject executory con-
tracts, since it would not be bound by such contracts
inthefirst place. For our purposes, it issengbleto
view the debtor-in-possession as the same "entity”
which existed before the filing of the bankruptcy
petition, but empowered by virtue of the Bankruptcy



Code to ded with its contracts and property in a
manner it could not have done absent the bankruptcy

filing,

We have said much the same thing (again, to be sure, ina
somewheat different context) in spesking of the action of a
debtor-in-possesson paying a prepetition obligation of the
debtor (In re Teerlink Ranch Ltd., 886 F.2d 1233, 1236 (Sth
Cir. 1989)):

Consequently, TRL as debtor in possession paying
the debt of TRL incurred prior to bankruptcy does
not put itsdf in the position of one who pays anoth-
er's debt and thereby gets an assignment of the debt
he paid. TRL isill the same old debtor stisfying
the same old debit.

Whét redlly drivesthe find nal into the coffin of Sava

tore's effort to avoid the impact of clam preclusion isthe pro-
vison of Bankruptcy Rule 6009 that givesits blessing to the
same concept that was voiced in such cases as Bildisco and
Tealink. Bankruptcy Rule 6009 expresdy authorized Salva
tore, while having been sued in the nondischargeshility litiga
tion asan individud, to proceed in that litigation as debtor-in-
possession as well. As the Seventh Circuit has recently said
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on that scorein Cablev. Ivy Tech State College, 200 F.3d
467, 472 (7th Cir. 1999)(emphasisin origind, and citations
omitted):

In [Chapter 7] liquidation proceedings, only the
trustee has standing to prosecute or defend aclam
belonging to the estate. The same cannot be said for
trustees under the reorganization chapters. In those
regimes, the debtor has express authority to sue and
be sued. Bankruptcy Rule 6009, which appliesto
Chapters 7, 11 and 13, directs that "[w]ith or without
court approval, the trustee or debtor in possesson
may prosecute or may enter an gppearance and
defend any pending action or proceeding by or
againg the debtor, or commence and prosecute any
action or proceeding in behalf of the estate before




any tribuna.” Fed. R. Bankr. P. 6009 (emphasis
added). [T]he Chapter 13 debtor has been considered
anaogous to Chapter 11, which grants the debtor full
authority as representetive of the estate typica of a
trustee. See 11 U.S.C. §1107.

In this ingtance Salvatore did exactly that, for he responded to
Jodi's nondischargeahility action not only with avigorous
defense based on the claimed dischargeability of the $100,000
debt, but also with adirect attack (which was successful at the
Bankruptcy Court leve) that asserted the extinguishment of
the debt itsdlf.

Inlight of Bankruptcy Rule 6009 and the language of

the cited decisons, there is no room for argument on Sava
tore's part that he was able to (and did) pursue certain rights
as debtor-in-possesson in the nondischargesbility litigation,

but that he could not advance the debtor-in-possession’'s abuse
of process and Section 726(a) clams againgt Jodi in the same
forum. Because every other ement of claim preclusonis
indisputably present, we apply that doctrine (1) to reverse the
BAP | decison upholding the viability of the abuse of process
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clam and (2) to affirm the BAP rgection of Savatore's tort
claim grounded in Section 726(a).5

Appeal No. 98-56166

Because the issue of the extinguishment of Savatore's
$100,000 obligation to Jodi (an issue on which Salvatore had
prevailed before the Bankruptcy Court, but then lost in BAP
I1) was actively contested before us, we had made the natural
assumption that the issue involved ared money stake as
between the litigants. After dl, Salvatore's Chapter 11 plan of
reorganization called for the payment of 100 cents on the dol-
lar on dl of his prepetition debts, so that if the $100,000 note
fdl into that category Jodi would have been entitled to pay-
ment in full. And nothing in the parties briefs on this appedl
suggested anything else.

To our surprise, then, we learned in response to our
questioning during ora argument that such was not the case--



that instead Salvatore's Chapter 11 plan had not only been
confirmed but had been fully implemented. With Sdvatore
having been discharged from bankruptcy and the apped time
from that fina discharge having run, the $100,000 debt is no
longer an enforceable obligation in any event. Jodi's counse
therefore gpprised usthat if we were to uphold the BAP deci-
sion the $100,000 "debt" would become relevant and avail-
ableto Jodi only as an offset againgt any obligations that she
might till owe to Salvatore, not as the source of any affirma:
tive right on Jodi's part to collect the money--and Salvatore's
counsdl confirmed that posture when we inquired of him.

Because the preceding section of this opinion has

dready rgjected Sdvatore's only potential claims againgt Jodii,
any declaration as to the status of the $100,000 obligation
could have no effect. That is the essence of mootness, and we

5 We therefore need not address the subgtantive viahility or nonviability
of either of those clams.
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therefore dismiss as moot the portion of Salvatore's appeal
that asks usto review BAP I'sreversa of the Bankruptcy
Court's judgment in Salvatore's favor as to the nonextinguish-
ment of the $100,000 indebtedness.

That also Sgnds the gppropriate digposition of the other
aspect of BAP |, which had remanded to the Bankruptcy
Court the issues relating to Sdvatore's possible right to an
award of attorneys fees (initialy the Bankruptcy Court had
awarded $50,000 to Salvatore in that respect). Even apart
from any question asto his substantive entitlement to afee
award in any event, thereis no way in which Salvatore may
fairly be viewed as a prevailing party in the litigation between
the parties, for (1) the $100,000 indebtedness would not have
survived under the BAP decison in any case, even had the
apped on that subject not been dismissed here for mootness
(because it made no redl-world difference) and (2) Savatore
has logt his ahility to pursue Jodi on ether of hiscams. We
therefore vacate both the portion of the Bankruptcy Court's
decison that had awarded attorneys feesto Salvatorein the
firgt ingance and the portion of the BAP decision that had
then remanded that issue to the Bankruptcy Court for redeter-



mination.
Conclusion

We AFFIRM the BAP |1 decison addressed in Appea No.
98-56230 and REVERSE the BAP |1 decision addressed in
Appeal No. 98-56229, in the latter respect restoring the Bank-
ruptcy Court's dismissa of Savatore's abuse of process clam
against Jodi. Asto Appea No. 98-56166, we dismiss as moot
the gpped from the BAP | decision asto the continued
enforceability of Salvatore's $100,000 debt to Jodi, and we
vacate the orders of both the Bankruptcy Court and BAP pro-
viding for any attorneys fee award in Salvatore's favor.
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